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b | N SHARTAT PETITION NO. 32/1/1993

Hahmat Knan Vs Fedeﬂ tlon of pakistan. -

This Shafiat Petition,;s file@-by Rahmat Khan
thréugh.h#sCounsé; éhallenging section 4xof the_Muslim
faﬁigyLaw§'Ordiance 1961 on the ground‘of:;té peing

NI -:-repugﬁah§ﬁtq fhe Injuncﬁ;ons ontslgm as lgid ddwn.in

‘the Holy Quran and Sunna of the Holy Prophet(PBUH).
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'The 1npu~n°d'sect10n provideb that
: “inthe-é?ént?of.the deatb bf any son or_daughter'of‘
tﬁé,gfopqsitus 5éforeiyhe opéﬁéng of the éucqeééion,
", the‘éhilarﬁn oflguch sgnjbr_déhgﬁter,lif’any,
ilVlﬁr at- the time of thsa succes§1on opens, sha}l

Tgper strlpes receives & uh’“e equ1v61ent to the shur

‘which such son or daughter as the case may be, -would

have, rec1evea,1f zlive., "

This provisions was for the first time
i Bench of Peshawsr tigh

. challenged before the Sharia

ad

" Court in & Petition titled ? Jb-Fatluhtq Vs.State



'before the Supreme Court- Shariat Appellate Bench, the

 __ .

“and the August Court had declared it repugnant to the

‘.Ihjunctionsjof Islam. As & result of an appeal praferred

]

impugned Jjudgment was‘set'asidejon-the ground that section

4 of Musli% Family Laws comes within the purviewe of

Muslim Personal Law and thus was beyond the -jurisdiction

" of the High Court.
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The petitioner has referred to a decision of Shariat

Appellate Bench of'Sup?eme'Cqurt, wherein it was held “All‘

I

i codified or statute laws which apply ﬁo fhe-generel bddy_of

the Muslimé'wili not be immuned from the scrutiny by the

Fecderal Shariat Court in exercise of its power under

Article 203D of the Constitution.Invoking assistance of this

:emark,r;he petitioner'seeks declaration to the effect

that the broyision of section 4 of the Muslim Family'Laws‘

t

~ are repugnant to the‘injunctions of Islam.

When we examine this issue on the touchstone of

- Islamic .Injunctions,we find that cpmmentators;‘UIema and

Fugeaha of:all'schools_gf thought are ﬁnanimoUsly'agréed

1]

on thé point that Inheritance by offspring of predecsased
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v .. g@on or daughter is contradictory to the Islaumic

Injunctions,Wnile section 4 of the #uslim Family Laws 1981

prov1a1ng fo“ 1nher1tanc= ol pﬂ edeceased offspring living

-

2t the time of opsning succession,. The Jurists, Ulema
~éerive argument from the following Quranic Versess and
the Traditions of the Holy Prophet :- It is appearec in

“ cherHolJ Quran that
J—a;,))ss _).MJ’\ W”
- \_;qu-""‘ \ ___ika,i=’
1Allah enjbigs.ydu éoncerniggyoﬁ# childTEH
thét the share of the male snall be tﬁige'that
of fémalea(4?11)ﬁl

While elaborating this Quranic Verse the.

-commentator  Iman Abu Bck:' wszzh . werites that
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2 Lﬁ"— \ "The Jurists are unanimously agreed on the point’

: . r A . ‘
Ehat'the worc ¢51;93\" in the'aforementioned quanic

Verse denotesonly regl son or daughter not the grandson.
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- If there is no real son or caughter, the grandson shall
inherit. In the presence of real “son or daughter, the

: R s

grandson shall not be included‘in ﬁhé'meaning of " PAVEYRY

((l,v{)(p.o)) Tne same. view po:m‘c J".s._e.xpressAeé. by the
'o?here-commentators of *# LJ&-“ Ulena and Juris cs of Islam.
ﬁegard;ne'distributioh of ihhef;fehdg Islam hgs?adopted the -
o ¢nc:Lp1es of \.\\.n ’jﬁn" .1 e tne nearest relation of

the deceaseé.personhave thelpfimér&}?igﬁf-ﬁo ihhefit.
.D;stiﬁuteness brldeservingﬁeééiogfhe-felativé;have not been

taken into consideration. Under this. principle, the grandson

is excluded in thé'presence'of feé1'éon;’.It is. appeared
in the Pradit ion of the ioly Prophet that :

y
I ab$4: 6¢5\ ; CN$9L:1JP“*)\5\’\-r»\*g‘-ﬁ th

* J&J&.sm.va“ua e
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larrated bn Abbas the loly Prophet said: CGive the shaves

of the inheritence as prescribed in.-the loly GQuran to tiose

wno are entitled to receive it,than-whatever'remains; shoulda



be given to the tlosest male relative .of the deceasecCy
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It is also.appeared in the tradition that
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"The grxnd cnlldren are to be cons;dereo

.
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'

- one'g own cnllaren are st111 alive a grand son 1

srand daughter as & daughter, 1nherlt f{their gra

<

prqperty as their own parentc woula (whe“e uhey

-

\)’J‘ t’ J““

az ong's

.children (in the distribution df‘inhefitehce) iﬁ'base

i

&8s lizon,

none of

alive) and

they prevent the sharing of the inheritence with all

those relatives who would have been prevented from the

same, where their parents &alive., So one's grand son coes

[ 4

not share the inheritence with ore's own son {if the son.

alive).

The concluzion of the sbove cdisclssion is

precdeceased son or caughter (when the real son

fThe:e has bean consensus of opinion on

‘there is no single provision in the Holy Quran or

18

the

that

Sunnan

of the Holy Prophet which support the inheritence of

-

in

elive),

noint
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“viewe the importance of the issue, there must be

Fou- Sunni Scéhools of thougnt including Ssaheite ars -

' unénimously agreeé on -the point that when the real

n@" o q’:a B"'

son is alive the pre-deceased sonoy’ dzughter has nof§ to

inferit. However, some Kodernisti Ulema are of the opinion

1

that the prehdeceased son or daughter must enjoy the right

erinheritencétTo'meet_thelsituation and keeping in

legislation
or special provision to remedies the gzrievances of the

pre-deceased son.
—smyty
&l Elahil) . = .
rch Adviser |

- (Faz
Resea



	00000001
	00000002
	00000003
	00000004
	00000005
	00000006

